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SOUTHWEST GAS CORPORATION’S 
OPPOSITION TO UNISOURCE GAS, INC.’S COMMENTS AND 

REPLY TO STAFF’S RESPONSIVE COMMENTS 

Southwest Gas Corporation (“Southwest”) respectfully submits comments in opposition to the 

comments of Unisource Gas, Inc. (UNS Gas) of August 2, 2004 and in reply to the Staffs Response 

(“Response”) of August 16,2004 regarding proposed A.A.C. R14-5-202(S) (the “proposed rule”) in the 

above captioned matter. 

Southwest continues to support the Commission’s effort to formalize the procedure involving 

laboratory testing of materials involved in significant incidents. UNS Gas has proposed amendments to 

the definition of the failures that trigger an operator’s duty to notify the OPS and to retain evidence. 

Southwest believes that the UNS Gas amendments, if adopted, will engender confusion and may not 

even result in operators reporting or retaining evidence in the aftermath of significant incidents. The 

better approach is to amend the proposed rule by incorporating a reference to the operator’s duty to 

provide written notification to the OPS as currently required by A.A.C. R14-5-203. 

Further, Southwest remains concerned that the proposed rule as urged by the Response will 

expose the Commission to unintended liabilities, will add unintended complexities into fbture 

Commission proceedings, and may frustrate the Commission’s future efforts to enforce compliance with 

pipeline safety regulations. Accordingly, Southwest continues to urge the adoption of the amendments 

it has filed because Southwest believes that the amendments will meet the Commission’s goals while 

simultaneously minimizing the Commission’s exposure to civil liability, minimizing the likelihood that 

future Commission proceedings will be encumbered by complex legal rulings, and minimizing the 

likelihood that the Commission’s hture efforts to enforce operator compliance will be frustrated. 
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A. The Proposed Amendments Bv UNS Gas Mav Yield Unintended Results And Make the 
Rule Vague And Ambiguous. 

The amendments to the proposed rule offered by UNS Gas and supported by the Response 

would not require an operator to retain evidence or report the removal of the material from a pipeline 

Failure caused by an observable manufacturing defect. This is true regardless of the magnitude of the 

*elease and resulting damage. In contrast, under Southwest’s proposed amendment,’ the operator’s 

iotification and evidence retention duties would accrue at a threshold already determined by this 

:ommission to be significant. 

The revision offered by UNS Gas is entirely grounded upon an operator’s subjective 

nterpretation of the cause of a failure. This will likely result in confusion and interpretative disputes 

letween the operator and the OPS. Southwest urges a different approach that is grounded in an 

ibjective understanding of the result of a given incident. Specifically, Southwest proposes to define the 

iperator’s reporting and evidence retention duties by including a reference to the pre-existing written 

-eporting requirements of A.A.C. R14-5-203.2 Southwest’s amendment is founded upon existing law 

Southwest’s proposed amendment provides, in pertinent part: 
1. If an operator of an intrastate natural gas, other gas or hazardous liquid pipeline removes 

a portion of a pipeline that failed for anv reason other than observable external corrosion 
0; third-party- damage and results ind an incident that meets the written reporting 
requirements o f  R14-5-203, then the operator shall retain the portion that was removed 
and shall telephonicallv notify the Office of Pipeline Safety of the removal within two 
hours after the removal is completed. A notice made pursuant to this subsection shall 
include all of the following: 
a. Identity of the failed pipeline. 
b. [GJDescrivtion and location of the failure. 
C. Date and time of the removal. 
d. Length or quantitv of the removed portion. 
e. Storage location of the removed portion. 
f. The ouerator’s ouinion regardinn the urobable cause or causes of the failure. 

“ I  

g. 
- h. 

The operator’s dlan for &amination o f  the removed vortion. 
Any additional information about the failure or the removal of the portion of the 
pipeline that failed that is requested by the Office of Pipeline Safety: 

’ A.A.C. R14-5-203, Pipeline Incident Reports and Investigations, provides in pertinent part: 

The Office o f  Pipeline Safetv shall confirm its notification in writing. 

C. Require written incident report: 
1. Operators oE an intrastate pipeline transporting natural gas, LNG or other gases will 

file a written incident report when an incident occurs involving a natural gas or other gas pipeline 
that results in any of the following: 

a. An explosion or fire not intentionally set by the operator. 
b. Injury to a person that results in 1 or more of the following: 

i. Death. 
ii. Loss of consciousness. 
iii. Need for medical treatment requiring hospitalization. 

c. Property damage, including the value of the lost gas, estimated in excess of $5,000. 
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md is understood by operators and pipeline safety inspectors. 

In contrast, the amendment offered by UNS Gas triggers an operator’s reporting and retention 

duties upon the removal of any portion of a pipeline “that failed for any reason other than observable 

:orrosion or [sic] third party damage, improper installation, poor workmanship, and manufacturing 

defect.” (Emphasis added). An operator could reasonably contend that no significant leak fits this 

definition notwithstanding the rule of statutory construction against rendering a regulation meaningless3 

md against construing a rule to provide an absurd r e ~ u l t . ~  The rule offered by UNS Gas is unduly vague 

2nd ambiguous. For example, what is the difference between “improper installation” and “poor 

workmanship”? What is an “observable . . . manufacturing defect”? Southwest has engaged in extensive 

litigation over this very topic. Indeed, most of the terms offered in the UNS Gas amendments are not 

ised in the DOT’S newly revised Incident Report for Gas Distribution System (form RSPA F 7100.1)5 

d. Emergency transmission pipeline shutdown. 
e. Overpressure of a pipeline system where a pipeline operating at less than 12 PSIG 

exceeds MAOP by 50%, where a pipeline operating between 12 PSIG and 60 PSIG exceeds 
MAOP by 6 PSIG or where a pipeline operating over 60 PSIG exceeds MAOP plus 10%. 

f. Emergency shutdown of a LNG process or storage facility. 

3. Operators of an intrastate pipeline transporting hazardous liquid will make a written 
incident report on DOT Form 7000- 1, incorporated by reference and on file with the Office of the 
Secretary of State, and copies available from the Commission Office of Pipeline Safety, 1200 
West Washington, Phoenix Arizona 85007, when there is a release of hazardous liquid which 
results in any of the following: 

* * * *  

a. An explosion or fire not intentionally set by the operator. 
b. Injury to a person that results in 1 or more of the following: 

i. Death. 
ii. Loss of consciousness. 
iii. Inability to leave the scene of the incident unassisted. 
iv. Need for medical treatment. 
v. Disability which interferes with a person’s normal daily activities beyond the 

c. The loss of 50 or more barrels of hazardous liquid or carbon dioxide. 
d. The escape of more than five barrels a day of highly volatile liquids into the 

e. Property damage estimated in excess of $5,000. 
f. News media inquiry. 

date of the incident. 

atmosphere. 

’ “In interureting statutes, courts are under a dutv to give statutes oueration and effect and should avoid a 
:onstruction that leaves the statute meaningless or of no effect.” St. Joseph’s Hosuital and Medical Center v. 
Maricoua County, 130 Ariz. 239,248,635 P.2d 527, 536 (Ariz.App., 1981). 

’ “If the language is clear, the court must ‘apply it without resorting to other methods of statutory interpretation,’ 
inless application of the plain meaning would lead to impossible or absurd results.” Bilke v. State, 206 Ariz. 462, 
164,l 11,80 P.3d 269,271 (2003) (quoting Haves v. Cont’l Ins. Co., 178 Ariz. 264,268,872 P.2d 668,672 
:1994). 

; This form is available at http://ops.dot.gov/forms/Gas%20D%20Incident%2OForm(7 lOO-l).pdf, and related 
instructions are available at http://ops.dot.gov/forms/Gas%20D%2OIncident%20Instructions(7 1 OO_l).pdf. 
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or in the Incident Report for Gas Transmission and Gathering Systems (form RSPA F 7100.2) and their 

associated instructions.6 They are not defined in the proposed regulation itself. 

An argument could be made that the rule is facially invalid for vagueness. A statute is 

unconstitutionally vague when “it does not give persons of ordinary intelligence a reasonable 

opportunity to learn what it prohibits and does not provide explicit standards for those who will apply 

it.” State v. Takacs, 169 Ariz. 392, 394, 819 P.2d 978, 980 (App.1991). 

In analyzing a vagueness challenge, courts will look to judicial 
decisions, to settled common law meanings of the words used, and to the 
technical meanings of those words. See, e.&, Village of Hoffman Estates 
v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 499-501, 102 S.Ct. 1186, 
71 L.Ed.2d 362 (1982). Judicial gloss can supply meaning to a statute that 
otherwise lacks it. United States v. Lanier, 520 U.S. 259, 266, 177 S.Ct. 
1219, 137 L.Ed.2d 432 (1997). The key is whether the statutes, either 
standing alone or as construed, made it reasonably clear at the relevant 
time that a party’s conduct was prohibited. See id. at 267, 117 S.Ct. 1219. 

SAL Leasing, Inc. v. State of Arizona, ex rel. Janet Napolitano, 198 Ariz. 434,442, 10 P.3d 1221, 1229 

(2000). Applying the above quoted rules, the UNS Gas amendments appear to fail constitutional 

scrutiny. 

The amendment offered by UNS Gas and supported by Commission Staff contains no 

justification in the written record. The better approach is contained in the amendments urged by 

Southwest in its previously filed comments. 

B. The Proposed Rule Will Expose The Commission to Unintended Liabilities. 

While the Response correctly observes that the OPS is not an “operator” as that term is defined 

by regulation, one need not transport natural gas between two points to assume the liability of an 

operator. For example, a certificated operator is liable for injury proximately caused by the negligent 

construction and maintenance of its facilities, yet when the operator subcontracts out those fimctions, 

then its subcontractor assumes liability as an operator for those functions. Southwest believes the 

authorities it referenced in its earlier Comments establish that the act of dictating the means and methods 

~~ 

Of the three terms offered by UNS Gas, only “poor workmanship” is used in the Incident Report forms, but the term is not 6 

defined in the instructions for those forms. 
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of a material investigation is an operation and maintenance function. 

By and through the proposed rule, the Commission will convert the OPS’s role from that of an 

enforcement agency that polices an operator’s compliance with pipeline safety regulations into that of an 

operator that will be held accountable through applicable tort laws. The proposed rule establishes that 

the OPS will choose the laboratory and “approve” of the number and type of tests to be performed. 

These new powers directly conflict with 49 C.F.R. 3 192.617, which provides that “The operator shall 

establish procedures for analyzing accidents and failures . . .” These provisions cannot be reconciled: 

either the certificated operator will analyze accidents and failures by choosing an independent (and 

subcontracted) laboratory and having the final word on the testing methodology or the OPS will. If the 

OPS performs those functions it prevents the operator from complying with 49 C.F.R. 3 192.617. 

The Response argues that the risks associated with such activities are nonexistent and therefore 

the Commission should adopt the proposed rule without amendment. In today’s litigious environment, 

Southwest believes it is reasonable to expect the OPS to be a defendant in any litigation following a 

significant incident in which it can be alleged that OPS bears some responsibility. Indeed, the 

Commission is a defendant in a personal injury lawsuit at the present time from an incident involving 

the release and ignition of natural gas.7 

The Response evidences a difficulty envisioning what set of facts could ever exist that could 

impose liability upon the OPS if the proposed rule is adopted. Consider this scenario: A failed natural 

gas pipe in Incident A is photographed and sent to the OPS’s chosen independent laboratory and is 

negligently lost by the laboratory before analysis. Two years later, another pipe fails in Incident B 

causing significant damage to persons and property. Photographs of the pipe from Incident A and 

Incident B are compared and they show nearly identical failure mechanisms. The pipe from incident B 

is analyzed by a laboratory and the cause of failure is determined. At trial, the jury determines from a 

review of the operator’s maintenance records and operating practices that a similar failure had not 

occurred prior to Incident A and if the pipe from Incident A had not been lost, the lessons learned from 

Incident A would have resulted in the operator pursuing a remediation program that would have 

\ 

The operative paragraph in the current version of the Plaintiffs’ Complaint provides that the Commission and 
the other defendants, “maintained, operated, owned, excavated, inspected, installed sleeved and/or supervised 
the excavation, maintenance, inspection, operation, sleeving and/or installation of the natural gas pipeline 
located near or under the mobile home space rented to Plaintiffs.” (Emphasis added). 
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x-evented Incident B. Result: the OPS obtains 100% liability due to the loss of the failed part from 

[ncident A with a substantial monetary verdict.* 

Rather than the mere negligent misplacement of a specimen by the OPS’s chosen independent 

laboratory, other possibilities exist: an analysis by a laboratory retained by the OPS and relied upon by 

the certificated operator proves faulty, either through a simple misinterpretation of the test data by the 

laboratory personnel, or by the negligent maintenance of their testing apparatus, or because the 

laboratory obtained the assignment by misrepresenting their credentials to the OPS. 

The Response contends that the court decisions relied upon by Southwest in its Comments are 

lot persuasive because the judges in those decisions were not asked to determine and therefore did not 

iecide whether a defendant was actually liable. Instead, those decisions established that a lawsuit 

should not be dismissed against the defendant as a matter of law and that the jury would decide whether 

iability would attach and if so, the jury would determine the amount. What level of comfort should the 

3PS have if a trial court judge denies the OPS’s attempt to extract itself as a matter of law from a multi- 

nillion dollar lawsuit? 

The strictures of A.R.S. $ 41-1030 obligate the Commission to promulgate regulations in 

ubstantial compliance with Article 5 of the Administrative Procedure chapter of Title 4 1 of the Arizona 

Revised Statutes: which includes the requirement in A.R.S. $ 41-1055 that proposed rules be 

zccompanied by an economic impact statement that includes an identification of who will bear the cost 

if the regulation, a cost benefit analysis, and statement of the probable effect on state revenues. The 

impact statement prepared in support of the proposed rule does not accurately reflect the potential costs 

;hat would accrue if the proposed rule is implemented, and therefore the proposed rule should not be 

zdopted in its current form without a substantially revised economic impact statement. In contrast, the 

zmendments offered by Southwest would not require a substantially revised economic impact statement. 

i It should be noted that Incident B could occur beyond the borders of Arizona if the certificated operator 
iperates a pipeline system beyond Arizona, and therefore the lawsuit and verdict would obtain from a court 
3eyond the borders of Arizona. Southwest operates pipeline systems in Arizona, Nevada, and California. 

’ While A.R.S. 0 41-1057(2) specifically exempts the Commission fkom the application of article 5 ,  that same 
statute provides that the Commission “shall adopt substantially similar review procedures, including the 
xeparation of an economic impact statement and a statement of the effect of the rule on small business.” 
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C. Existing: Statutes Prevent The Commission From Adopting A Rule That Empowers The 
OPS To Select Laboratories And Approve An Operator’s Testinp Methodolopies. 

That part of the proposed rule that allows the OPS to select the independent laboratory and have 

the final word on the materials testing methodology is facially invalid because the Commission lacks the 

rulemaking authority to adopt a rule that vests the OPS with these operational and maintenance 

functions. Specifically, A.R.S. 0 41-1030(C) provides that an “agency shall not make a rule under a 

specific grant of rule making authority that exceeds the subject matter areas listed in the spec@ statute 

zuthorizing the rule [or] make a rule under a general grant of rule making authority to supplement a 

more specific grant of rule making authority.” The Commission’s rule making power in this regard 

xises from A.R.S. 0 40-441,’’ which vests the Commission with the authority to “prescribe and adopt 

, . . safety standards,” yet the selection of a laboratory and the approval of a testing methodology is not 

ncluded in that authority. 

This same statute also vests the Commission with the authority to “take necessary action in 

iccordance with section 5(a) of the federal natural gas pipeline safety act of 1968, as amended ...” 

Section 5(a) is included in Attachment 1 and was originally identified as 49 App. U.S.C. 0 1674(a), but 

.hat statute has been repealed. Subsequent Congressional enactments appear to position the 

acquirements of this former Section into 49 U.S.C. 0 60105. However, neither the original section 5(a) 

3f the 1968 act nor the current provisions of 49 U.S.C. 0 60105 grant the Commission the plenary 

mthority to supplant a certificated operator’s maintenance and operational functions. 

A.R.S. 0 40-441, Commission safety regulations, rules and orders; definitions, provides: 
A. For the purpose of providing state control over safety standards and practices applicable to the 
transportation of gas and hazardous liquids and gas and hazardous liquids pipeline facilities 
within the state to the full extent permissible under the federal natural gas pipeline safety act of 
1968, as amended, and the hazardous liquid pipeline safety act of 1979, as amended, the 
commission shall be vested with the authority to prescribe and adopt by regulation, rule or order 
appropriate safety standards for all such transportation of gas and hazardous liquids and gas and 
hazardous liquids pipeline facilities, including both privately owned and public, which are not 
subject to exclusive federal control. Upon the adoption of such regulations, rules or orders, the 
commission shall from time to time make certifications and reports and take any other necessary 
action in accordance with section 5(a) of the federal natural gas pipeline safety act of 1968, as 
amended, and 0 205(a) of the federal hazardous liquid pipeline safety act of 1979, as amended. 
B. All terms used in this article which are defined in the federal natural gas pipeline safety act of 
1968, as amended, and the hazardous liquid pipeline safety act of 1979, as amended, shall have 
the definitions set forth in such act. 
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Southwest is thus unaware of any constitutional authority or legislatively delegated authority that 

grants the Commission the power to adopt the proposed rule. In contrast, the amendments offered by 

Southwest are likely within the Commission’s rulemaking authority. 

D. The Proposed Rule InfrinPes Due Process And Mav Hinder the Commission’s Ability To 
Enforce An Operator’s Compliance With Pipeline Safety Standards. 

Due Process is infringed when an investigating and prosecuting authority unilaterally resolves 

discovery disputes in its own favor, and none of the authority cited in the Response refutes this 

proposition. The United States Supreme Court has set forth standards for evaluating a tribunal’s fairness 

under the Due Process Clause. “[A] ‘fair trial in a fair tribunal is a basic requirement of due process.’ 

This applies to administrative agencies which adjudicate as well as to courts.” Withrow v. Larkin, 421 

U.S. 35, 46 (1975) (quoting In re Murchision, 349 U.S. 133, 136 (1955)). Allowing the OPS to 

adjudicate its own disputes with an operator over testing methodologies and without regard to the 

Commission’s Rules of Practice and Procedure is not a “fair trial in a fair tribunal.” Allowing the Staff 

to use the fruits of such a test in an enforcement action against an operator will not yield a “fair trial in a 

fair tribunal.’’ 

Notably, if the federal Administrative Procedure Act applied (as it likely would if the federal 

OPS were the actor in an enforcement proceeding instead of the state OPS), the Commission would be 

prevented from promulgating such a regulation inasmuch as it would conflict with the requirements of 5 

U.S.C. 9 554(d).” This statute prevents an agency adjudicator from performing the agency’s 

5 U.S.C. 0 554, Adjudication, provides in relevant part with added emphases, 11 

(d) The employee who presides at the reception of evidence pursuant to section 556 of this title shall 
make the recommended decision or initial decision required by section 557 of this title, unless he 
becomes unavailable to the agency. Except to the extent required for the disposition of ex parte 
matters as authorized by law, such an employee may not- 
(1) consult a person or party on a fact in issue, unless on notice and opportunity for all parties to 

participate; or 
(2) be responsible to or subject to the supervision or direction of an employee or agent 

engaged in the performance of investigative or prosecuting functions for an agency. 
An employee or agent engaged in the performance of investigative or prosecuting functions 
for an agency in a case may not, in that or a factually related case, participate or advise in 
the decision, recommended decision, or agency review pursuant to section 557 of this title, 
except as witness or counsel in public proceedings. This subsection does not apply- 

(A) in determining applications for initial licenses; 
(B) to proceedings involving the validity or application of rates, facilities, or practices of 

( C )  to the agency or a member or members of the body comprising the agency. 
public utilities or carriers; or 
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investigative or prosecuting bc t ions  in the same enforcement action. 

Elsewhere in the Response is a citation to the distant United States Court of Appeals for the 

Fourth Circuit in support of that portion of the Response that discusses the consequences of evidence 

spoliation in civil penalty enforcement proceedings. To be sure, Arizona courts offer little specific 

guidance on which sanction is appropriate when spoliation occurs in civil proceedings. However, many 

other jurisdictions outside the Fourth Circuit have determined that spoliation can occur in the absence of 

intentional conduct by the spoliator, and that evidence suppression is an appropriate remedy in civil 

proceedings even when evidence is negligently lost. See Koesel et al, Spoliation of Evidence, Sanctions 

and Remedies for Destruction of Evidence in Civil Litigation, 35-47 (published by American Bar 

Association, Tort and Insurance Practice Section, 2000). Regardless, if the OPS unilaterally overrides 

an operator’s objection to a test and that, in turn, results in the destruction of evidence, then the operator 

would be protesting the fruits of the OPS’s intentional conduct.12 In that event, the appropriate remedy 

should be the most drastic on the continuum of available remedies, which is dismissal of the civil 

enforcement action, not the mere imposition of an adverse inference as advocated by the Response. 

The Response invokes Werner v. Prins, 168 Ariz. 271, 812 P.2d 1089 (App. Div. 1991) for the 

proposition that in certain civil proceedings, the state’s failure to preserve a sample so the adverse party 

can conduct its own testing is not a due process violation and that the state’s laboratory results may be 

admitted. This reliance upon Werner is misplaced. In Werner, the state was unable to provide Werner 

with a reasonably reliable preserved breath sample for use in a DUI civil driver’s license suspension 

hearing, even though Werner had made an adequate and timely request for the sample. Importantly, the 

state conducted a blood alcohol test on its own sample. Those test results revealed an unlawfully high 

concentration of blood alcohol, and at the hearing the state undisputedly complied with A.R.S. 0 28- 

692.03, which defined the civil foundational requirements for admitting the results of a breath test at a 

license suspension hearing. The Werner court found no due process violation in that instance because, 

“the statutoly scheme provides adequate safeguards to ensure that the test result is valid by requiring 

that the testing machine be in proper working order, functioning within allowable tolerances and 

’* In State v. Youngblood, 173 Ariz. 502, the Court held that evidence suppression in a criminal case was 
compelled by the due process clause in the absence of a “bad faith” failure to preserve evidence. In doing so, the 
court terms “bad faith” as “a conscious, intentional or malicious failure to preserve evidence.” Id. at 506 
(emphasis added). 
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adequately tested.” Id., 168 Ariz. at 275, 812 P.2d at 1093 (emphasis added). This makes sense: there 

is only one specific type of test employed in a DUI license revocation hearing (blood alcohol content) 

and the state presented evidence that it performed the test in such a way as to ensure the test results were 

reliable by following a method specifically condoned by the highly reticulated procedures defined by the 

Legislature in A.R.S. tj 28-692.03 (subsequently repealed), which is included as Attachment 2. In 

contrast, the proposed rule offers no safeguards whatsoever for the testing of material samples ordered 

by the OPS over the objection of an operator. In fact, given the near infinite combination of possible 

failure mechanisms of pipeline components, it is probably impossible to reform the proposed rule to 

account for all the different testing methodologies in order for the rule to provide the safeguards 

necessary to survive the due process scrutiny of Werner. Thus, Werner supports Southwest’s contention 

that due process will be violated if OPS unilaterally resolves discovery disputes over the disposition of 

physical evidence. 

E. The Proposed Rule Would Unlawfully Shift The Cost Of Laboratory Analysis Onto An 
Operator. 

Southwest disagrees with that portion of the Response that discusses the cost-shifting component 

of the proposed rule. The Response relies upon a federal licensing regime under the National 

Environmental Policy Act for the proposition that the government can make a license applicant pay for 

an analysis by a government’s selected laboratory. This argument is made without citation to any 

statute, regulation, decision, or other authority. Regardless, a licensing application is in no way 

comparable to an enforcement action where civil penalties are sought. The Commission’s own earlier 

invocation of the NTSB’s and RSPA’s activities were appropriate in that these agencies operate in a 

comparable regulatory regime which the State of Arizona should consult when engaged in rulemaking. 

Southwest has demonstrated that the proposed rule substantially deviates from the federal regulatory 

regime, and the Response is silent on this point. 

Importantly, Southwest asserted that it was unaware of any authority in support of the 

Commission’s rulemaking power to impose the laboratory costs onto an operator. In fact, A.R.S. tj 41- 

1008(B) requires the Commission to identify in its notice of rulemaking the authority in support of the 
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cost-shifting component of the proposed rule, yet no competent authority was offered. Further, A.R.S. 

3 41-1008(A)(l) provides that “an agency shall not ... charge or receive a fee or make a rule 

establishing a fee unless the fee for the specific activity is expressly authorized by statute [or] make a 

rule establishing a fee that is solely based on a statute that generally authorizes an agency to recover its 

costs ....” Similarly, A.R.S. 0 41-1030(C) provides that an “agency shall not make a rule under a 

specific grant of rule making authority that exceeds the subject matter areas listed in the specific statute 

authorizing the rule [or] make a rule under a general grant of rule making authority to supplement a 

more specific grant of rule making authority.” 

While the Response invokes A.R.S. 0 40-441 as authority for the Commission’s power to impose 

the laboratory costs onto the operator, that statute neither expressly or generally authorizes the 

Commission the authority to establish this - or any - fee shifting. Instead, as noted earlier in this Reply, 

A.R.S. 3 40-441 vests the Commission with the authority to “prescribe and adopt . . . safety standards” 

and to “take necessary action in accordance with section 5(a) of the federal natural gas pipeline safety 

act of 1968, as amended.. .” No part of this statute, no part of the original section 5(a) of the 1968 act, 

and no part of the current provisions of 49 U.S.C. 0 60105 grant the Commission the plenary authority 

to impose fees on operators. Southwest remains unaware of any authority upon which the Commission 

can promulgate the proposed cost-shifting rule. 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 

Ill 
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F. Conclusion. 

Southwest continues to support the Commission’s efforts to formalize the procedure involving 

laboratory testing of materials involved in significant incidents and appreciates the Commission’$ 

willingness to consider comments on the proposed rule. Southwest remains of the belief that the 

proposed rule should be amended in the manner advocated in Southwest’s Comments of August 2 

2004. 

Respectfully submitted this 30h day of August, 2004. 

SOUTHWEST GAS CORPORATION 

Craig R. RoecE 
Legal Department 
524 1 Spring Mountain Road 
Las Vegas, Nevada 89150 
(702) 876-71 82 
(702) 876-7396 
(702) 252-7283 -fa 
craig;.roecks@swg;as.com 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day served the foregoing REPLY COMMENTS OF 

SOUTHWEST GAS CORPORATION by mailing a copy, properly addressed, with postage prepaid, 

to each of the following individuals: 

Connie Wightman 
Technologies Management, Inc. 
2 10 Park Avenue North 
Winter Park, FL 32789 

Charles G. Taylor, Jr., President and CEO 
Local Gateway Exchange, Inc. 
700 North Pearl, Ste. 200 
Dallas, TX 75201 

Steve Williams 
Plant Manager 
APS 
P.O. Box 53999 
Mail Station 4120 
Phoenix, AZ 85072-3999 

Larry Daniel, Manager 
Customer Construction Dept. Leader 
APS 
P.O. Box 53999 
Mail Station 301 5 
Phoenix, AZ 85072-3999 

Mark Battaglia 
City Manager 
City of Benson 
P.O. Box 2223 
Benson, AZ 85602 

Jack Shilling, General Manager 
Duncan Rural Service Cooperative 
P.O. Box 0 
Duncan, AZ 85534 

Tom Yazzi 
Superintendent of Schools 
Kayenta School District No. 27 
P.O. Box 9000 
Window Rock, AZ 86515 

Dough Mann, Manager 
Energy Est Arizona 
200 West Overland 
Payson, AZ 85541 

Gary Powell, Manager 
Amerigas Terminal 
14702 West Olive Avenue 
Waddell, AZ 85355 

Jack McBride 
Copper Market Incorporated 
c/o Cyprus Bagdad Copper Company 
P.O. Box 245 
Bagdad, AZ 86321 

Jim Vescio, Station Manager 
Swissport Fueling Inc. 
4200 East Airlane Drive 
Phoenix, AZ 85034 

Pinal County Building Inspections 
Queen Creek, Magma Gas Area 
Building Safety Division 
P.O. Box 827 
3 1 North Pinal Street, Bldg. D 
Florence, AZ 85232 
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Dennis Lloyd, Manager 
El Paso Natural Gas Company 
5499 W. Needle Mountain Road 
Toprock, AZ 86436 

Steve Lines, General Manager 
Graham County Utilities, Inc. 
P.O. Drawer B 
Pima, AZ 85543 

David Plumb, Gas Manager 
City of Mesa 
P.O. Box 1466 
Mesa, AZ 85211-1466 

Ken Mecham, Director 
Gila Resources 
P.O. Box 272 
Safford, AZ 85548 

Frank Gonzales, Director of Utilities 
City of Wilcox 
155 West Maley 
Wilcox, AZ 85643 

Steve Barlett, Manager 
Applied LNG Technologies 
8101 North 34th Street 
Amarillo, TX 79 12 1 

Becky Gardner 
Senior Human Resources Assistant 
City of Mesa 
P.O. Box 1466 
Mesa, AZ 8521 1-1466 

Jack Williams 
Pimalco Aerospace Aluminum 
6833 West Willis Road 
Box 5050 
Chandler, AZ 85336 

US West Communications 
Regulatory Division 
3033 North 3rd Street, Room 1010 
Phoenix, AZ 85012 

Greg Merdick 
Cox Cable 
Community Relations 
17602 N. Black Canyon Highway 
Phoenix, AZ 85053 

Chris Tyrek 
Cable America 
2720 East Camelback Road 
Phoenix, AZ 85016 

Jones Intercable 
Regulatory Division 
825 1 North Cortaro Road 
Tucson, AZ 85743 

Tucson Electric Power 
Legal Department - DB203 
220 West gfh Street, P.O. Box 71 1 
Tucson, AZ 85072 

David Martin 
Association of General Contractors 
1825 West Adam 
Phoenix, AZ 85007 

Clark Tartar 
Frank Harris 
Arizona Pipeline Company 
3 1 1 1 West Lincoln Street 
Phoenix, AZ 85009 

Jim Gholson 
Northern Pipeline Construction Co. 
3024 West Weldon Avenue 
Phoenix, AZ 8501 7 
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Tom Mattingly, Superintendent 
City of Mesa 
Building Inspections 
P.O. Box 1466 
Mesa, AZ 8521 1 

AS ARC0 Incorporated 
c/o Webb Crockett 
Fennemore Craig 
3003 North Central Avenue, Ste. 2600 
Phoenix, AZ 85012 

The Arizona Utility Group 
c/o Jason Hughes 
Graham County Utilities 
P.O. Drawer B 
Pima, AZ 85543 

John H. Shorbe, Sr. 
Southern Arizona Home Buildings 
Association 
2840 North Country Club Road 
Tucson, AZ 85716 

John Rueter 
Park Manager 
Canyon Valle Airpak 
801 South State Route 64, Space 100 
Williams, AZ 86406 

Brian Jaconi, Manager 
Havasu Springs Resort 
2581 Highway 95 
Parker, AZ 85344 

Walt Jones 
Henkles and McCoy, Inc. 
2 160 1 North 3rd Avenue 
Phoenix, AZ 85027 

Janet Slowmanchee 
Superintendent of Schools 
Red Mesa Unified School District No. 27 
HCR 6100, Box 40 
Teec Nos Pos, AZ 86514 

Dr. Hector G. Tahu 
Superintendent of Schools 
Tuba City Unified School District No. 15 
P.O. Box 67 
Tuba City, AZ 86045 

Dominic Antignano, President 
Zapco Energy Tactics Corporation 
1420 - D Church Street 
Bokemia, NY 1 17 16 

Gary Smith, Vice President 
Unisource Energy 
1300 South Yale Street 
Flagstaff, AZ 86001 

Christopher Kempley, Chief Counsel 
Legal Division 
Arizona Corporation Commission 
Legal Division 
1200 West Washington Street 
Phoenix, AZ 85007 
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Glen Meyers, Manager 
Ikard and Newsorn 
P.O. Box 217 
Flora Vista, NM 874 15 

Ernest Johnson, Director 
Arizona Corporation Commission 
Utilities Division 
1200 West Washington Street 
Phoenix, AZ 85007 

Arizona Reporting Service, Inc. 
2627 N. Third Street, Suite Three 
Phoenix, AZ 85004-1 103 

Dated at this day of August, 2004. 

An SOUTH emplP ST GAS CORPORATION 
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7% PUBLIC LAW W-481-AUG. 12,1%8 Caz STAT. 
rlfter r~r~tification of H violrctioti, shall be considered, The amount of 
R U C ~  penalty, when finally determined, or *lie amount agreed u m i  in 
compromise, may be deducted from any sums owing b the 8nited 
United Stntes district cmwts. 
Stntes to the person charged or may be recovered in n civi iy ~ction in the 

Rules of Civil Procedure, to i-eetmin violations of t 6 is Act (ii~clwling 

m d ,  except in the caw of a knowing and willfu F P  VIO ation, shn.1.ll afford 

also constitutes L vi0 P ation of thia Act, trial ahall be by tihe court or, 

Eules r-diF of riminal Pmdurpr. 
he 6 rought in t h  district wherein any act 

I INJWICITTOW AND JURIBDICTION 

BEQ. 10. (a) The United Stnbe district courts shall have jurisdic- 
tion, subject t o  the provisions of rule 66 (a) and: b) of the Federal 

the Wtmint of transportation of gmi pr the operation of P pipeljiie 
fscility ) at to enforce standards establlshsd hereunder upon petitlor1 
by the apprvpriata Viiited States attorney or the Attorney General on 
behalf of the United States. Whenever practicable, the Secretary shall 
give notice to any person a inst whom an action for ,injunctive relief 
is contemplated and affor&irn an opportunit to resent: his views 

h im ~lousannblc opportunit. to achievs compliance. However, the fail- 
tire to give such iioticb anzafford such opportunity shall not preclude 
the miitilrg of appropriate relief: . (6 In any prcxmdmg for criminal contempt for vjolstion of an h- 
junction or restrainin arder issued under this section, which violation 

upon demand of thO nccueed, by a jury. Such trial shall be conductad in 
accordance with the practice and prbcedure applicable in the case of 

subject to  the provieions af rule 42(b) of the Federal 

c) Actions under subsection (a) of this d o a  and &ion 9 may 
transaction conetituth 

the vialation occurred, OF in the diatrict wherein the defendant is foua 
or is an inhabitant or trrtnFcts business, and p r o w  in such cases may 
be served in any other rtintrret sf d i c h  the defendant is an inhabitant 
or tmnsact;s business or wherever the 

(d) In any action brought 
section 0, subpenas for w i t n v g  
Stntes district court may run mto 

28 U8C 

I 

18 Use epp- 

!!I 

nrasmmow AND MAINTEXANCE PLANS 

PIpnm, filing 
wlth 8tmts m&ency. 

52 8t.t. B21. 
15 USC 7 1 f W .  

Sm. 11. Each person wha en- in the transportatipn of e ~ ~ t g  or whb 
o m  or opemtes pi line facJities not,sub'ect to the jurisdiction of 

with the Secmtary or, where a certification or an R reement pumuant. 

and maintenance of each such. pipeline facility owned or operated by 
mch p0p3on, and any ohsngea in mch plan, in SccOrdance with regula- 
t ime pbribed by the 8wretaty or appropriate St& agency= The 
Secretary may, by regulation, rcleo requaxe persona who erggage in .the 
transportation af gae olp who o m  or opemte pi line facilrtiea m b p t  
to the mvisionp of this Act to file such plans approval. If a$ any 
time tfe agency wit11 responsibility for enformmnt of compliamp 
with the sttrndards established under this Act find8 that moh plm IS 
inadequate to gchi0ve sat0 operatianlt such agency shd ,  after notice 
m d  opportunity far a hemin , require mch lan to be revisad. 'she 

the n 4  for pipdine safety. In,ddtermining the adequacy of any mch 
Lphib, such npncy shall conside- 

the Federal Power 8 minbion'under the A a t u d  GRS Act shall file 

to section 6 is in effect, with the Stat0 agencyia p \ n for inspection 

plan re uired by the .agency s i? ell-be practicab P 0 and designed to meet 

(1) mlevnat available pipdine'safety dlrrta ; 
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I whether the plan is nppmpritrte for the pttr~iciiliir type of 

tmnsportMion ; 
reusonablmem of the plan ; and 

extent to which such plan will contribute t.0 pul\lic 
safety. 

I RXCOnDBs H E S ’ O l ~ ~  AND INGI’ECTION 1WR COMPLIANCE 

SEC. 12. (a) Each person who eiig res  in the traits ortntion of &ita 
or w ~ i o  owns or operates pipeline d 3 i t i e S  s1ia11 esta E lis11 wid inam- 
tain such rwords, make such reports, and provide such information, ns 
the Secretary may reasnnnbly require to enable him to determine 
whether sucli person has ncQd or is mcting in compliance with this Act 
nnd tlie standaids established under this Act. Each such pcrwn shall, 
upon request of an officer, em lo;vee, or agent nuthorized by tlia Secre- 

recor s, and documents relevant to determining w lether such person 
has acted or is acting in compliance with this Act and the standards 
established ursuant to this Act, 

enforcement practices and such other inspection and investr ation as Preetfcs,, 

the Attorney General m y  information obtained indicating noncom- 
pliance with auch etanderds for appropriate action. FOP purposes of 
enforcement of this Act, officers, employees, or agents authorized b 
the Secretary, upon presenting appropriate credentials to the indivd 
ual in charp? tire authorized (11 to e c k r  upon, a t  reasonable tima, 
pipeline facilities, and (2) to ins t, at reasonable timas and within 

imption shall be commmced and completed with reasonable 
promptness. 

(c) Accideiit reports mad? by UII officer, ern lo ee, or agent of the A-cidenl re- 

crimind, or other judicial proceeding arising out of mch accident. Iudlclrl proceed- 

Any such ofticer, emplyee, or t may be required to teetif in such 

report &ail be mnde available to the public in a manner vi l i ic~ need 
not identify individuals. All reports on research pm’ects, demonstra- 
tion ro*ec and other related activities shall be u lia inforimation. 

tar? or his representative pursuant to subsection (a}, b), or (c) 
svluch information contains or mIates to a trade secret re med to in 
section la06 of title 18 of the United States Coda sliall be considered 

F tnry,cfemnit such officer, emp P ope, or agent to ins ect books papers, 

(b) The § ecretsry is authorized to conduct such monitoring of State s , ~ ~ ~ $ - ~ ; ~ : ‘ . ,  

ma be necessary to aid in the enforcement of the mvisiow o f tlrisl Act 
an d the standards established pursuant to this H at. He shall furnish 

iwasonttble limits and in a reamna r le manner, sudr facilities. Euch such 

Department of Tramportation sha I 1 be availab ]PI e or urn in my civil, Po~l~;l;tl.bility 

proceedings as to the hc t s  dew T oped in such investigations. x n such 

I, 
(dr Ail m *? ormation reported to or otherwise ob pb ained by the Wre- 

62 Stat. 791 

of that ,section, except that such infonnn- 
officers or employees concerned witli 

or when relevmt in m y  proceediv under this 
in this section shall authorize the mithliolding of infor- 
Secretary or ~y otlhr,. emplo m, or agent under his 

duly authorized commrttew o P the Congrass. 

AbBtKMB%T?A~ON 

$EQ. 18. (a) The Seoretary shall conduct researc$w testinq, develop- dwalapmen,. Rcrarrch and 

ment and training necsrsssrg to carry out the pmvisions o this Act. 
me $mmtarp is authorized to carry out thb provisions of thiB -tion 
by ~mntrsct, or by grants to Sndividudle, !3t&e.s, and nonprofit 
institutions. 

Commwsion any ~nformation he h a  concerning the safety of any 

~ontreats ,  etc. 

(b) Upon reque@, the SeCFprtary &dl furniah to the Fedem1 Power +Lt;r,@kicf 
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C-pwatlon 
wlth otbw mpen- 
clo.. 

Report lo Ptesl- 
dent and Con- 
gremm. 

Cantentm. 

i82 STAT. 
0 

PUBLIC LAW 90-481-AUG. 12,1968 
e 

mat~rinls, operations, devices, 01: prcmwes 19?luting to the trmspor- 
tation of gas or the operation of pi 

(c) T h e  Secimtary ie lautlrorize~o u d v b  assist, and coopwate with 
other Federal departments and agencies and State and other interested 
public and private aganaiea and arsons, in the plmning and develop- 

and testing to determine compliance with Federal safety Rtandnrds. 

line facilities. 

ment of (I) Redern1 lsafety stan B ardg and (2) methods for inspecting 

ANNUAL REPORT 

compilation of the nccidants and casualties 
with a stntcmant of CRUSB whenever inves- 
by th0 EJ&tional Transportntinn Safety 

for mch waiver grniitsd under 

{b The report required b subsection ( R shall contnin such m o m -  

sary ta pnunot;8 cooperation among the several States m the improve- 
ment of gtrs pipeline safety anif to strengthen the national gas pipeline 
safety program. 

men d mrtions for additional P egislation as d e  Secretary deems neces- 
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APPROPRTAlTONB AUTlIORI- 

SEC. 15. Fox the 

Approved August 12, 1968. 

Public Law 90-482 
AN ACT Aumnrt 12- IQSR - -  -.---- 

To amend the Act of August 27.1064, relative to the unlawful seizure of fishing 
sesxwls of the United States by foreign conntrlee. 

Is* z26g1 

Be it eiracted by fhe $mate and Hou.8~ of &m38entativse of the 
United 8dcrtes of America in Con ~a8 assembkd, That the A& of 

sd %;" ing at the end thereof n nsw section to read as follows: 
''SEC. 7. (a) The Secretary, upon reoeipt of an application filed 

with him at airy t h e ,  afhr t;hs effective data of thissection by the owner 
uf nny vessel of the United States which is documented or certificated 
as a commercial fishing vessel, ahdl enbr into an agreement with such 
owner subjact to ths provisions of thia swtion and such 0 t h ~  tams and 
conditione as the Secretary deems appro rirtte. Such agreement shall 

count and detained 
under the conditions of section 2 of this E, the Twretary shall 
gun=& 

"( 1) the owner of such vessel for all nctual costs, except those 
coverad by section 3 of this Act incurred by the owner durin the 
seizure and detention period and .as a direct result thereof, if eter- 
mind by the Secretary, resultin (A) from any damage to, or 
destruction of, mch v-1, or its fslilng gear or oth0r equipment, 
(13) from th0 loss or confiscation of such vessel, par, or equipment, 
or (C) from dockage fees or utilitiee; 
"(2) the owner of such v-1 and its crew for the mnrket d u e  

of fish caught, before seizure of sueh vessel and confiscated or 
spded dunng the riod of detention; mid 

ti0 per c01itum of the p s a  income last as n direct xwult of such 
seizure and detention, ns determined by the Smrmtr- of the hte-  
rim, based on the d u e  of the average catch per day s fishing dtm 
ing  the .three most recant calendar yeam immediately preceding 

ence is nd available, than of all mmmercixl fisliing vessels o "p""' the 
such seizure and detention of *he vessel seized, or, if mcli  e 

TTnited Stakes engaged in the s m e  fishery as thart of dm type mid 
size of the seized vasel. 

*'(b Pnymenta made b the Secreta? under paragmphs (2) and 
(3) o subsection (a) of t 6 s  section sha 1 be distributed b the Swre- 
tary in accordance with the usual practices an4 pmc ures of the 
pwticiilur segment of tlie United statas cornmarcid fishing industry 
to wluc l~  the seized vesael k l o n g a  relative to the sale of fish caught niid 
the distributian of the proceeds of such sale. 

Fi.hmen** 
Protective Act of AU st  c2?,1954 (68 Stat. 883; 22 6S.C. lSWlS'tS},  is amended by I 9 W .  amandmsnt. 

provide that, if said v e l  irJ seized by a P orei 
22 u*c 1973. 

*2 uac k973* 

"(3) the owner o !? such vessel and its crew for ii& to exceed 

edy 4 
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I 

8 28-692.030 AassibiliW of breath test; promulgation of rules for 

a breath test administered for the purpose of determining 
a Person's blood a l ~ h o l  level are admissible as evidence in any trial, action 
Or  ProCeedhJ for a violation of 28-692 upon establishing the fouodng 
foundational requirements: 

1. The test Was performed using a quantitative breath testing device 
bY the department of health services. A properly authenticated 

Certification bY the department of health services is sufficient to establish this 
requirement. - 

2. The operator who conducted the test possessed a valid permit issued by 
the department of health services to operate the device used to conduct the 
test. 

3. An opmtor,observed the person charged with the violation for twenty 
minutes immediately pficeding the administration of the test. 

4. The operator who conducted the test followed an operational checklist 
approved by the department of health services for the operation of the device 
used to conduct the test. The testimony of the operator is sufficient to 
establish this requirement. 

5. The device used to conduct the test was in proper operating condition. 
Records of periodic maihtenance which show that the device was in proper 
operating condition at a time before and after the test are admissible in any 
proceeding as prima facie evidence that the device was in proper operating 
condition at the time of the test. Such records are public records. 
B. Compliance with subsection A of this section is the only requirement 

for the admission in evidence of the breath test result. 
C. The director of the department of health services shall promulgate rules 

prescribing methods and procedures for the administration of tests of blood, 
breath, urine or other bodily substance to determine blood alcohol content. 
These rules shall include: 

1. The approval of analytical methods and standards for quantitative 
breath testing devices which accurately measure,blood alcohol levels.. 
, 2. Procedures for ensuring the accuracy of results obtained from approved 
breath testing devices. 

3. Qualifications €or persons who conduct breath tests or analyses. 
4. Qualifications for persons who instruct others in the operation of breath 

testing devices. 
D. The director of the department of health services shall issue permits to 

operators or analysts who have received approved instruction and have 
demonstrated their ability to accurately operate an approved breath testing 
device or accurately analyze blood, breath, urine or other bodily substance for 
alcohol content. The director of &e department of health services may 
revoke the permit of a person who is not operating a breath testing device or 
analyzing blood, breath, Wine or other bodily substance according to the 
rules established by the director. 
Added by Laws 1982, Ch. 234,s 10. Amended by Laws 1983, Ch. 279, Q 8; Laws 1984, 
Ch. 257, Q 6, eff. April 24, 1984. 

tests; permits 
A* The results 

.___ _____- - 
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